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Decision of Judge Thacher.

STATE OF MISSISSIPPI,
Hixos Covyry,
Ex Puarte Wavtin Hioxny,

This is an application for a dischargo
under the writ of Habeas Corpus ad sud.
giciendum,

The fucts of (he eqso are in briel as
follows :=—The petitioner. ns editor of o
public journal, ealled the Vicksburg Sen-
tinel and Expositor, published an article
in his paper reflecting upon the judicial
conduet of the Judge o1 the circuit court
of Warren county, pending a capital trial.|
An nttnehment for conteropt was issned
against him, and upon interrogatories ad-
depssed und nnswered, the petitioner was,
by tho coutt, ordered to be imprisoped for
the term of five months, fined five-hon-
dred dollarg, and remnin in custody until
the fine wns paid. The petitioner then
prayed the exocutive clemency, which was
extended to him to the amount of bothifims
und imprisonment, by virtue of which he
was diecharged (rom custody by the She.
riff of Warren county. Bubsequently to
this discharge, the eircuit court of suid
county issued its bonch warrant for the ar-
rost of the petitioner, as an escaped priso-
ner, by virtus whereof he is now arrested
and rrelalned. This writ is sued out by
him for his liberty. : y

Upon the threshold of this investiga-
tion, counsel have sopgested n doubt of

the power of o sinple judge of the High
Courtof Errors nmlf Appeals to issue and
net under this writ. T'o resolve this, we
must ascertain what was the writatcom-
mon law, nnd what it is under the consti-
tution, statutes and common law of this
State. Porsonul liberty, by the laws of
England, was considered a strictly natursl
right, und not to be abridged without suf-
ficient cause, nor al the mera discretion of
the magistrate without the explicit permis.

ion of the laws. Magna Charta declares
thatno fresman shall be taken orimpri-
poned, but by the lawful judgment ol his
pquals, or by the law of the land, (Mag.
C. c. 20.) When any person wis re-
stenined of his liberty, by order or decree
fof any illogal court, or by the command
of the King's majesty in person, or by

arrant of the council board, or of any of
he privy council, he was entitled, on de.
nand, to the writ of habeas corpus, to
have judgment upon the justice of his
commitmient, English writers in com-
menting upen the British constitulion, ex-
press themselves in the warmest terma up-
on what is in that country enlled “the

bjects® worit of right.” “Of great im.
portance,” thoy say, “to the publicis the

preservation of this porsonnl liberty, for if
onea it were left in the power of any, tho
highest magistrate toimprison arbitrarily,

enever hwor his officers thought pro-
per, thers would soon be an end of all
pthier rights and immunities. Personal
iberty oughl not to be abridged in nny
jase without epecinl permission of law

Ind the glory ot the English law consish

h clenrly dofliing the times, the causg,

nd the extent, when, wherefore, and/n

hat degree, the imprisotiment of the sfb
may be lawful. Nevertheless, shits
d devices, not very creditable lothe

dgos of the times, wore made use ¢ 10

jeure o the King the power to cahmit
his specinl command, and otherswere
reed into practice, which from tine to
» have hoen checked by parlismmtary
ctments.”  Toml. L. D. tthHab,
pr. Sie W. Blackstone bas said, “hat the
neipul nim of society s to préect in-
uals in the enjoyment of thir ubso-
e rights which were iovestedfin them
the immutable laws of nagre, and
o 1t follows, that the firm agfprimary
of human laws is 1o main
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controvert the truth of the return.
judgment of the court or judge [s final —
Thus it i= seen that this writ is foundoed on
the common law, and gradually improved

nnd extended in Eogland by statates to
cnrry into ncionl an

nctunl grant of power to net in this par-
eouniry, nnd assuredly it has lost nothing

Jjoxing farmoro enlarged and enlightened

{ | gnnieation of the Bupreme court, tot re-

of Errors and Appeals, were declared to

alate these absolote nghts of individunls,
Bla. Com. 1, 126. This high prorogative
writ 15 isstuble from the courts of King's
Bench, Common Pleas, Exchequer and
Chancery, in term time, und before o sin:
gle judga of cither in wvacation, An-
ciently, no one inany case could contro-
vert the return of n habens corpus, upon
which alone the court or judge decided
vpon the legality of the commitment or
detniner. But by wirtue of 56 G, 3 ¢
100, S. 4, a prisonor brought up under a
habeas corpos issued nt common law may
The

practieal utility the
free privileges of the subjects secured to
them by Magna Carta nnd the constitution.
It creates & junsdiction; distinct, spas
raie, and indeperdent, and though courts,
and judges of those ciurts, are nominated
by Iaw to exercise it, they do so, not by
virtue of their o*herwise judicinl charac.
ter, authority and jurisdietion, but by the

HTHAT GOVERRMNENT 15 HIST
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i clngsed by Blackstone 4, 285, among
those of consequentinl contempls.
then the power 1o punish the class of con.
sequentinl contempts constituted n part of
‘the law of the land” so long anterior to the
date of Mugun Charta ns to have become
at that early day a very maxim of law,
where was the necessity for the legislation
upon the subjeat? Why should Parlia-
ment have legislated upon an individunl
instance of consequential contempt, un.
less the evil were then first discoverad,
and o remedy then, for the first time
sought

up'to the time of Magna Charta, we have

fies this position.

tioulnr,
This writ hae been transplanted 1o this

of those virlues se louded by foreign wri-
ters becauso of its removal to a land en-

sentimonts upon: personnl rights and fran.

whose office il belcugeth to minister ju

chises. Doth the present and the former

canstitution of this state guarantee to its| be deomed a conzequentisl contempt of | potic
citizens the benefit of the writ of Habzaa| courty and if it were so before Magnn |their

Corpue.  Under the first constitution, the
mode of issuing and the proceadings un-|
der the writ were regulated by statute,|
June 11, 1822, The powor to issue the
writ was deposited with the Bupreme, the
Circuit and the Chsncery courts, in torm
time, or any judge of gither in vacation.—
The present eotstitution extublished the
High Court of Errors and Appenls with
juniedietion such as properly belongs at
Inw to aeourl of that nome. By Inw, .
I.531, 8. 6, tho soveral nets for the or-

pugnant to the constitulion or incongistent
with the act estublishing the High Court

be in full foree for the govarnment of the
High Court of Ercors und Appeals. By
the constitution, Conet, Sched, s 4, all|
Inws then in [oree, not repignant (o it, |
were continued in ogerstion, Then,t
through the loreo ol the o lio i
statutes and the camaion law thigos of
the High Court of Errors and .-\|1I|u~afg,|
which 15 now the Supreme Court of this|
Btate, possess o fall jurisdiction, and ma
greatly enlnrged by the siatutes buyond
that of the writ st comumon law, over this
writ, bt in theirindividual eapicity alone,
seems plain and obvious, but that they
hinve not power to net thereon, in the first|
resort ag o cousty scems: equally plain and
palpable, The statute, I'I, H. 604,¢.7,
gives to any pirty to the judgment on the
wril, aggrievel thereby, the right W a writ |
of error, whith could only be returuable
into the High Court of Errors and Ap-
peals, thus irvolving, if the court must net
in the first isstance, the solecism and ub-
gurdity of s appenl from . court to itself.
Itis nlwaw proper to give such a con-
struction pad interprotation 1o a statule os |
will makeit consistent with itself and the |
end to beattained by it

Without directing nttention to the ques-
tions of he sufficiency ol the bench war-
rant, or o other lechnical objections,
which, whether ill or well taken, aro
swillowed up in the more imporiant ques- |
tions inwlvol in this examination, | will
wroceed at once to the discussion of the
L.=mli||g and prominent points that stand
forth if this mteresting controversy.™

The power of eourts to imprisen for |
conteppts i doelared by Eoglish writers |
and s quoted by writers on this side of the
Atlpatics Tohas Leen repentadly doaidad |
in i Englizh courts, and thosesdocisions |

folljwed in the courts of this country, to be | titution, waa likewise necessarily ndup: | bls constitutional libertics.

of ynmemorial usage and practice, illi!‘r'!
thi law itself was known. It is claimed |
tgbe o vitally essentinl attribute and rmn-l
arjence of the administration of the law |

r judgment without execution. It is held |
obave arison from the necessity of the |
thing itself, uod though not unil lator times |
logisinted upon, it is said 1o have becoms |
the law of the land coevul with the purib-ll
when the administration of the law was |
established in the shapn nf courts nnd
other tribunnls. It is in this pont of
viaw (hat it is insisied by Blackstone, 4,
237, to have boen confirmed by the st
tute of Magna Charta whon it requires thal
“no freeman shall be imprisoned and con-
demned, but by the jndgment of bis poers,
or by the law of the land” Now this
chnrter benrs dute the 15th June, AL D,
1219, being e 17th year of the reign of
King John, The first enactment upon
the subject of contempts waa that of the
statute of Wesun, 13 Ed. 1, c. 890, being
seventy years uftor the date of Magna
Chartn. This statute has referonce tocon-
tempts in resising the process of the

Charta, and the power dwelt in the courts
then to punish and check ity the sintuie
was certainly uncalled fur leglplation ;
butif so,itis s solitnry and talated in-
stnnge of such at that eatly posiod. I
wis by a train of similar reasoning, I
imagine, that a yery learned nuthos
instyled by Blacksone, 4,237, see Gilb,

ns fie

Hist. C.P. C. 8, was inelined 1o diedues

the present dottring of contempts exelu.

#Voly lrom This statulo, and (o allow 1L no | Agimn

greater nntiguity, How much then ol
the present dootrine in England owes ils
orgin fo that and subsequent logislation,
and how much to julicinl assumption of
power, it is horo unoescessary 10 entuire,
but instating the historieal argument, ull
that with fairn
Magna Charta eonferred to the courts the
power L[ presorve lill”""(‘li'!l,l,\l’“l 0o more,
und not that it necessarily recognized as
the kinds of
oontempis now known to court and Judgoes.
For so far ni the newspapers publicktion
of o libel dpon o court i concurnod, n
caso of the kindeould not have occurred
until the time of Queen Blizabioth, when
newspupers were first establishod, which
was three hundred and forty thres vears
aftor the date of Magon Charin. The
proposition which is thus luid down is, that
the doctrine of consequential contempts
in its preseot broad understanding wos
unkoown to and oot confirmed by the ear-
liest canstitutiondl law of England, Mag-
na Charia.

We must next test thi?® doetrine of con.
tempts by the touchstone of the Consti-
tution of the State. Thinis the ouly pro-

bmsw wl Aha land the many

it

T'o what oxtrome the courts had |5t
extonded thoir jurisdiction over contempty, |10 8

[ thieiy inherit
| ¥eroment.

can ba waid, sy ihat |

liberty was either enlarg

_!n-l\'r--'}' within the discretion of the courts.
nlone in the broast of the court, They
[may Ue construod to spring (rom a gesturs,
ta word or a look,
stituted the jodge of his own priviloges
!ilhil the vindieator of his own wrongs,
whether real or supposed, and his jurisdie-
tion in this ].—'lrlu.‘ulur 18 without measure.
‘The dffence i= without spocification and
without definition ; and {hough legally
viewad, it s said 1o refer solely to the
functionary, it necessarnily touches and
atew the individunl, who fode it haed
wle himself from e offiee and
It may thus becone an offence

sinti

o netual knowledge,—it ix but conjee. Inf' apiien, of h'l‘]ll‘lb' ar of prejudice—an
e, but that seventy years afterwands, |offe
Parlinment, for the first time, logislated 1the imperfuctives of human suature, hilnd-
upon the suhjeet, we do have proof; and |ed and musled by the circumstanses of
wa havae further prool from the langusge | the moment, notions of eaprico and the
of the atatute and the grant of power w |impropor bins of pamion; or by those
tho courts, thot suel wos, in i tnture, an | poworful, Lul
drlurged power, which consequently pre- | frotm which tho st upright and enlight-
sumes its non-existence until the passape | enod m
of that sct.  The phraseology of the pro- | ted 1o e wholly exempt.  The power of
amble of that statute most strongly forti | punishing tiay
The reason for the en- | despotic, and,

actment wgiven inthe following language, | cinl enpoeity, it is irrosponsible snd may
and Lord Cocke eays the presmbleof a |therafore bo used  regurdléss of conse.
statute is n good means o find out the io. [quent
tention of it: “Forasmuch as Justices, to [ liberty and property may become prece.
s~ | rious and

tice to'nll that sue before them, are many lr)lulth.‘.—‘ﬂlu:l
times disturbed in due exeention of theie | which our
affice,"&c. This, ut the present duy, would | re served (o ite

0 which bims no other legislation than

|.|'|~5|l:r.'r;'.l|.i|!|l intluencen

Is cannot boe copsidered or trus.

ba extended to a degren
it s oxtended in o judis

es. Under sueh a state of things,
there
The
Constitution  has
mey

15 no proleenon agamst

rights il jrriy L]
il
Wstin L des-
ly abridgad or wholly dy and
Uramedy by due coturse  of law di.
pied™or at least “deloyed,” unti! vindicn.
ted and restored by the =low [rrocess ol (ho
provoerhially sluggish  chunnels of juria.
pridence.  Many cascs of the infringe-
ment

retnined
rilisons

reluse

ol con

in strany vel ikig powition, but the mere

prineiple of outi

ing upon

sugremst thom

all freemen wi i with, nnd
Ijl‘:]l--u*m W gy them ns
our fotm ol o
Ml ol

JHreasion,

It is
manning and tot 1o stron
which declares thint,

gin x
Misera met  owm i I sl VA2 ut
incertn,”
And certainly in no o de ol
pomilad oul
reprodeli. 1
which finds |
Its punishment i one and the sume sourcs,
As wo have already seen, hiswory tenches
hat the origin of this doctrine g
atit of & stato of things happily unknown
and usrecoguized by us.

ean be
Wi miiars  aligl

i that of n suppusod

rew

courts nud gat hinsell i judgment,
insult, ns it was cansidored 1l
dressed to his Majusty in person, and was,
in_the spirit of such n government, mot
with prompt nnd often morinl punishment.
Death and [orleiture of lunds  and titles
were alone sufficient 1o awie for the ol
fended dignity of the throne. Bt nsn
hetter reasan grew up wmong wengand
or 8 charnc-

per, legil and sifo eriterion by which it | tor better undenstond in England, this

ean be judge! and decided upon, I do-
ing so, we must be careful 1o ullow no hy.
pathetical interpretations or equivecal de.
tinttions of the explieit textof this instru-
ment. It is a compact between ilie peo.
sle and their officers. There ure re-
straints placed wpon both.  Power lo go.
vorn has been confided, but it bas alen
been limited and restricted. It remains
then to examine whether the exercise ot
power in the cose now under considera-
tion, is within the Censtitution and laws of
this Siate.

Immedi tely upon the adoption of our Cun-
stitution and before the enactment of any
statutory luw, vo much of what is genroal
ly termed “the cammon law," and whicl
iz also strictly in accordance with that con-

1ed, For instanee, the Constitotion as
tablished and erected courts of jus
It gave them the jorisdiction of

Jus

of

TINrts

todd them
win machinery i nocessnry, and that
machinery must be without clog, hine
deance or interference.  This was neces.
sary to the onds of thoir creation, for 1he
exervise of the functions entrusted 1o them,
and indispensable lin serve and vindicule
the interest and digoiy of the govern-
ment, which has been built up by the
puople. [Is then the case in hand, the use
of a power vested in our courts either di
rocily or by implieation, and is tha act for
which the petitoper is now impiisoned a
clog upon the whools of eotrts of justice?
I shall andeavar to show why they are not.

What is a contempt of osuetl Bosides
the ¥arious cluskes of comtempts which
were known 10 the common law of Eng-
land and particularly described, besides
these relating to  officers and wihors
connected with the courts, emmcemning
whieh the law is plain nnd explicit; thero

King's covete,  This species of contempts

are tiany which nre claimed 40 lie excii.

— | haves been i Bogland and in this eotin-

tioo ns the same wara before undex. | count
“ﬂ,“. without whieh it dies, bedomes nlstood, lass so much powar and authority ns | legitimany of the exorcive of power 1n
jead letter, 4 command without obedience, | trenched on thit Constitution which crer- | cases Jike the one under cotimdoration,
To tarry on these courts, cer. | Fither thnt ower 14 derived ez nectssi-

among other ssvarities, paswing 1
Vanous

.hlli. Lee
until it found ity present limit and axtent, |
It were not n bad argument then to insst
that in introducing such a principle inte
vur especially froo government, it needs
iist receive o correspondent alintement
of those of its Teaturos which are at war
with the nature of the  eonstitution nnd |
laws into which it
Surely the same principle should be n'in1\'-|
od 16 hold in o countey which rosts upon
the love, us in one which 1= enforeed from
the fears of its peaple.  For in this cotin.
try, thero is no mnjesty save the mojesty
of the law, and the office of that me

Ly
1% o guamniee o SOVEren ciuzoen

ame modified aod amelioraled, |

hos heepn admtted.—

It hns been befors ndimitted that thore
ml decisions establishing in that

swe. B¢
S LY |
antl 10 somo Bintes in this, the

tate redy of it 18 the geowth of legisiation
and judicinl practice. In the last event,
i by the circummtnnces of this cuso it
shoma to be, it can be cloimod only by
virtuo of it being ope of the lineamania
of the eominon law in Bagland,  In what
pomition do this country and this State
sland in relaton lo that eommoo law?
The United States have nol taken, in all
rospects, the common luw of England.
S0 muoeh only of it general priteiples
ara claimed and sdopted which i applica-
lilg to our Filuation, institulions and form
of government. Van Ness. v. Pacard, 2

ue o common law of the United Stares
The constitution and laws of the Ugion

the Uniun, but each independent Siate
mwhy have ita own common law which
may not ®0 he considersd in annther,

Wheat, ot al, v. Peters, <t al, 9 Petors

|'I"!h: nrgument dorived from (he pos
Hduration of the punishmont of an indefi.

Potors, 144, Nor is thoro uny such thing | 1rary, 1o be the fruitlul sourse of moe:
| the evils to explode which a ner,

prevail as the authority of law threughout |

| 58,

constitation and Iaws of the State in which
the controversy originated. 'The consti.

pens.  Tho 11th section of its Deeluras
tion of Rights declares that no person
aball be accused, srrested or detiined, ex-
cepl in oases ascortnined by law, and ne.
cording to the furm wiich the samo has
peescribed; and no person shall bo pun.
wshed but in virtue of o low owtablished
#nd promulgated priore to the offance wnd
logmlly npplied s 1650l stetion deelaros
that excossive finos shall not bo imposed
not erusl punishmont nflicted. The 10th,
that no citizen shall bo deprived of lis
life, Hherty, vr propurty, but by dig euueso
oflnw,  Yat by the dactrine of contempty,
s insisted upon, thore oxists an offence
oot ooly undesersbed and undelined in na-
ture and chameler, and one whose vory
existenge is dependont upon the opinion
|and discretion of a judge, but o punish-
menty 1o ueo the words of Sonator Clinton
in Yates vothe people, O John, 467, “un.
limited, wncontrolled, indefinite, arbiteary
und omnipotent.” It is 1o be remem-
bored,” he ndds, “that summary convic-
fions nre ngninat the renius and \l]llrll ol
our nstitations, aoad in derogation of givil
liborty.  The judge s without eheek snd

the accundd without the usunl guards of

(reedom.  There s no grand jury to ac-
cuse, to pelity jury to tey, but his property
and liberty dopend upon the fat ol the
court, Here, thon, is a oisn  where an
unjust and tyraunical judgo may, ol pless.
urey dmprison an inocent man for life,
{and being o judicial et for which he can.
ol be questionad, thus place punishment

son with the letter or the spirit of n froe
LA
Thos

consiidere

hghtened system of jurisprudence.”
views of Beoator Clinton, even i
1 imihe
v il valuable wind warihy of weight,

not only an being those of a mnn of grew

political knowledie nnd ardent palriotism,
i

but fromy: thee Twet of his removal and dis
mea from any of those pelish feulings
I t might bo supposed w influence n ju
{digtal funetionary, keonly jonlous and te-
wadtiviin nd hin sall a0 il privileges,

I'nr\k'-"l’\ and Immupities,  For this 1 a

ilrIJM”- I-a_'.:|.':| Auestion, an all such are,
toun to this [ which involva the liberty of o citizen, ros-

M i
offencs | tenined upon prounds . no
¥ enactinent, 1 trivonsl und |

palpably and
ned by law,
ble

clynrly Testuldiahod nand |

nite wllendo presanis the doctrine of con-
struetive, consequentsl and implied con.

! M Anciontly, in {tempts i bogtile apposition to the consti-
England, the King presided in some ol the |

The |

re, wasall: |

It cannot bear the collision.

It is 0 maxim of Inw that where n dis
crotion ie ullowed courts in the punish:
mont of defined offences, ihat diserotion
muet be regulnted by law.  But in this in-
stanco, the law ns claimed, sets o itself
o bounds, and undor the influence of
strong passions, punishment may be in
flicted 1o a crued; an unnsual and exées
siva degree, The records of the Eag-
lish gourts are not withaut plaring exam-
fles, under this authority, which might bo

tution,

: . irough | heness quoted ag procedents for jmitation,
Ingres of lesser eruolty and hard. | k'

“hera wre oo guards then againat a ro.
wort to the most tyrannieal licentiousness,
and it is not an unrensanable jealoysy o
distrust men clothud with arbiteary pow-
or, Itinearlainly hetter that the freadom
of the eitizen should be controlled by fix.
ed and plain laws, than to b left depand-
ant upon the uncerlain moderation of
thosa in power. The authority to punish
at plensure and during pleasure, ie indoed
more consunant wnd agroasbile to o thrane,
without responsibility, than to tribunn!s of
Justice erected upon {rae and onual lawe

It is 10 be noted that our sanstitstion,
unlike some othera of the States of the
[Tnion, dues ool conlain a recogaition, iu
%0 many words, ol & “law of the land
|1rvvl|p'|-l'-\l-.| fo exisl,  As wa have ween,
it 18 upont the slight foondetion of this
phensn, that thie dootrine of constiuctive
conlempis in ciaimed 1o have been recog.
niced and ro-erineted by Magna Charta,
and upon the same principle to be in foren
in those States whero this term makes iis
nppenratice in their conatitutions. For
these words, in the constitution of Missiy.
LT tinn bieen nu;\p.‘n.'!l hin [Migllf‘lﬂ{'.
“due course of luw" A prastice of he
courts, however remnrkablo lor it antis
quity, howevar fiur back inton remoto pe.
riod it looks for its origin, even Lo a pari-
od wherelo the mumory of man rugneth
not, even though eyidence by published
wotks upon jurigpridence carefully pre-

hmrw:d from the earliest tmes of extant

printing or rnunusu-riptn. claime no respact

|nr venaration, when it is shown to be un.

emontinl 1o the existence, utility or pres.
ervation of those courta, but, on the cop-

of
lawa have beon ests
before our ayes i+
needlarangs~

*inbed,

, Tuistencey Dieir utility, and (heie preser

When, thorefore, n common lnw |
- -
The belist in the  existence of such in i power I8 nesoried, wiee must ook to the | slatdlory onaciments u

'h'!"' of arpument un'.\'.l

¥ ol
s 4 | . ayslem
Lt "~ .

governmont and an o7 000d coda of|

It is in the established law, by

on s h'll-]l‘. 1 of

Yalion,

the United Stnees and of some of our sl
Wa are thus presented with

Thus the court is con: | tution and liws of Missinsippi jealously |a complere practical refutation of the
guard tho freedom and rights of 18 oili- |

whole argumont which would nttempt 1o
[vindicats the propriety of the claim to
{this powor by the Gourts upon the basis of
expsdiency and necessity o net of
l'uhgrrﬂ.-. of March 2d, 1531, ¢, 94, limit.
{ed and definod the powor over sl con.
l!mn;u!u of eouris of the United States, by
Izhu-! aring that the power 1o jssue atlach-
| ments and inthict summary  putishmients
Hfor eontempts of courls, shull not be con-
wirted to oxtend to any cases excopt the
misbehnviour of any parson in the pres.
ence of the court, or so nour therelo ns ty
abstruct the administration of justice; nnd
the misbehuviour of any of the pificors of
the snid courts in Yheir official (ranssc-
tions; and the disobedieace or resistanco
by any officar of said courts, party, juror,
witnesg, or any othor person, lo any law

ful writy process, ordor, rule, desros or
command of the siid courts, A similar
stuton hne boun enncted in Olin, with the
further resteiedun that the accused shall
IJ" ']J“ﬂlil m hll III.’!V"(‘“ h_\' |I'"lil‘lll oar
counsel.  In the *sysiem of ponal low,
r.rq\:.rpd for the Stite of l.ntllnl.‘lm," in
| 1824, by Edwarid Liviogston, Esq., con.
temptd could only Le committed in pres.
ence of tha eourt, or in pleadings or wri

tings addrossed (o the :rldqe! m |m||tl|n|:(
casen, and thoseware trind by indistment,
wheroby a jury found the fuet.  'The eiv-
il code of Penneylvaniag, in 1536, cunfinel
the powar of Boprisoament o contempls
cominitted in opon court.  Nopublieation
out of court, respecting the conduot of the
eourt, or nny ol ity oflicers, jurors, wil-

J itional rights could be |t definnco. A doctrine pregnunt with | nesses, or partios in any cause pending
conceived and enlarged upon to illustrato| such horrible results can pever s in uni-lin

eotitl, exposts the party lo sunmary
ip'llwh?w_ nty and tho only remedy for the
| porsons nggrieved (s by indiciment or ae-
tion at law,  ln Sites, then, estublished
upon the same e |n..l'ilcnll |lf|!ll'l#irl" na
piir own, having oobrts of justice of simi-
lie jurisdietion and fike authority, neading
the same inhorent capacity for sall pros-
lerystion and the same inflaence over the
| publie: mind v ronder them elficactons tor
i|]‘(, wnde of thotr orsation, and bepelicial
| to the interests and puepones of thele gov-
aenment and theie people, the common
lnw power of the judges over gontempts
is found to be unoecessary and usoless.
From this it w therelore fwirly and irre.
sistalily deducitile, tmt the motive for ar-
rogmuing o elnim o an duthordy o0 this
kind Leing takon nway, and the elaim be.
ing ;Jrﬂl!u:uh;-l upon that motive, the au-"
thority must go. with it, or, in the langunge
of tho legal motto, “ceapante ratione, ces
sat ot ipsa lex.”

But our own Logislature has passed a
Inw upon this subject in these words:
“The courts shall huve power to fine and
impriron nny peron who may be guilty
ol n contempt of the court while sitling,
either in the presenco or hearing of such
court: Vrovided, that sueh fine shall not
exoged pue hiandrod dollurs, and no person,
for such conternpy shall be imprisoned for
u longar perind than the term of the gourt
at Which the contempt shall have been
committed.”  H, H. 436, 20. The same
law, it 18 10 be remarkod, ia made appli-
cabile tolhe circuit, the ahianeery, nll'l thi
high cout of errors and appealy. This
stintute deseribos clearly the offence and
affixos for it o limited, terminable and defe
inite punishment.  Upon what prineiple
can the Logislature by suppossd to have
ovorlooked the oxistence, il any wsuch
eould be imagined under our eonstitution,
of a power unlimited, ungranted and on-
defined, 1o punish contempta of courls
without their walls, nets unaffecting the
decorum or rexpectof their prmunc:ﬁ. A
groater offunca iy thus made subject fo
eircutmgerilied chiastisoment, and o lossor
18 lolt linble to an infinite degree of pun-
ishmont. ‘The sonwe, wpirit, sope and
inwutioy of o statute aro to Le regarded
0 its eonstruction, and judges are so to
construe it as o suppress o mischief ue
ndvance n remedy, Dwarris, 718, Ia
not the power of punishing implied con-
tempts mischievous,~should it not be
romodied?  Oor statute, by this rola of
interpretation, shouid be pronoonced de-
elaratory of the law wpon the suljuct of
contemple 80 Inr as they nre eommitted
by genwral persons. A commen sonse
survey of the statule ereates o forcible jn.
plicution that its language demils {4g air.
cumstances which can alone ¢ petitnte o
contempt of our courts. O legislutors
framu fhe laws, seknowle’yring the conati.
tution ns the highest ar,4 flio only nuthori-
ll‘;l::t‘:in:::i {":h::htz_.rqr"]!d“ in shuping them.

Jlat instrument no guch
principle 88 this dociring of constructive
contompis Would eeinblisl, but rather o
I‘“':“"_“"‘ 'f'_"i parartaunt authority to dis-
| oty it Vo fwve, in consequence,
lmmns'ms!..-_; the subject of eontempls of
Couiis, not 1o bo governed, W quots (he

wards of Lord Cocke, “hy the crooked

d. We hinve|canl of the discration of the jndgas but
% bost avidence of the|to bo #mensured by the golden motwand
: - of uny such muthority 1o ss. | of the law,"

CUre 15 courta thuse essentinl ends-—their
+| trows aronnd the press has beon held Q\

The shiwld which -our econstitition




